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	HB-1-3560
	APPENDIX 2
	7 CFR Part 11—NATIONAL APPEALS DIVISION
	Subpart A – National Appeals Division Rules of Procedure
	HB-1-3560
	1. The Agricultural Stabilization and Conservation Service (ASCS);
	2. The Commodity Credit Corporation (CCC);
	3. The Farm Service Agency (FSA);
	4. The Federal Crop Insurance Corporation (FCIC);
	5. The Natural Resources Conservation Service (NRCS);
	6. The Risk Management Agency (RMA);
	7. The Rural Business-Cooperative Service (RBS);
	8. Rural Development (RD);
	9. The Rural Housing Service (RHS);
	10. The Rural Utilities Service (RUS) (but not for programs authorized by the Rural Electrification Act of 1936 or the Rural Telephone Bank Act, 7 U.S.C. 901 et seq.);
	11. The Soil Conservation Service (SCS);
	12. A State, county, or area committee established under section 8(b)(5) of the Soil Conservation and Domestic Allotment Act (16 U.S.C. 590h(b)(5)); and
	13. Any predecessor or successor agency to the above-named agencies, and any other agency or office of the Department which the Secretary may designate.

	_____________________________________________________________________________
	HB-1-3560
	1. Programs subject to various proceedings provided for in 7 CFR part 1;
	_____________________________________________________________________________
	HB-1-3560
	2. Programs governed by Federal contracting laws and regulations (appealable under other rules and to other forums, including to the Department's Board of Contract Appeals under 7 CFR part 24);
	3. The Freedom of Information Act (appealable under 7 CFR part 1, subpart A);
	4. Suspension and debarment disputes, including, but not limited to, those falling within the scope of 7 CFR parts 1407 and 3017;
	5. Export programs administered by the Commodity Credit Corporation;
	6. Disputes between reinsured companies and the Federal Crop Insurance Corporation;
	7. Tenant grievances or appeals prosecutable under the provisions of 7 CFR part 1944, subpart L, under the multi-family housing program carried out by RHS;
	8. Personnel, equal employment opportunity, and other similar disputes with any agency or office of the Department which arise out of the employment relationship;
	9. The Federal Tort Claims Act, 28 U.S.C. 2671 et seq., or the Military Personnel and Civilian Employees Claims Act of 1964, 31 U.S.C. 3721;
	10. Discrimination complaints prosecutable under the nondiscrimination regulations at 7 CFR parts 15, 15a, 15b, 15e, and 15f; or
	11. Section 361, et seq., of the Agricultural Adjustment Act of 1938, as amended (7 U.S.C. 1361, et seq.) involving Tobacco Marketing Quota Review Committees.
	HB-1-3560
	1. Denial of participation in, or receipt of benefits under, any program of an agency;
	2. Compliance with program requirements;
	3. The making or amount of payments or other program benefits to a participant in any program of an agency; and
	4. A determination that a parcel of land is a wetland or highly erodible land.
	HB-1-3560
	1. Requests mediation or ADR prior to filing an appeal with NAD, the participant stops the running of the 30-day period during which a participant may appeal to NAD under §11.6(b)(1), and will have the balance of days remaining in that period to appea...
	2. Requests mediation or ADR after having filed an appeal to NAD under §11.6(b), but before the hearing, the participant will be deemed to have waived his right to have a hearing within 45 days under §11.8(c)(1) but shall have a right to have a hearin...
	1. Not later than 30 days after the date on which a participant receives a determination from an agency that an agency decision is not appealable, the participant must submit a written request personally signed by the participant to the Director to re...
	2. The Director shall determined whether the decision is adverse to the individual participant and thus appealable or is a matter of general applicability and thus not subject to appeal, and will issue a final determination notice that upholds or reve...
	3. The Director may delegate his or her authority to conduct a review under this paragraph to any subordinate official of the Division other than a Hearing Officer. In any case in which such review is conducted by such a subordinate official, the subo...
	HB-1-3560
	1. To obtain a hearing under §11.8, a participant personally must request such hearing not later than 30 days after the date on which the participant first received notice of the adverse decision or after the date on which the participant receives not...
	2. A request for a hearing shall be in writing and personally signed by the participant, and shall include a copy of the adverse decision to be reviewed, if available, along with a brief statement of the participant's reasons for believing that the de...
	1. Discussions of procedural matters related to an appeal; or
	2. Discussions of the merits of the appeal where all parties to the appeal have been given notice and an opportunity to participate.
	_____________________________________________________________________________
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	1. All such written communications;
	2. Memoranda stating the substance of all such oral communications; and
	3. All written responses to such communications, and memoranda stating the substance of any oral responses thereto.
	1. The Director, the Hearing Officer, and the appellant shall have access to the agency record of any adverse decision appealed to the Division for a hearing. Upon request by the appellant, the agency shall provide the appellant a copy of the agency r...
	2. The Director and Hearing Officer shall have the authority to administer oaths and affirmations, and to require, by subpoena, the attendance of witnesses and the production of evidence. A Hearing Officer shall obtain the concurrence of the Director ...
	i. A subpoena requiring the production of evidence may be requested and issued at any time while the case is pending before the Division.
	ii. An appellant or an agency, acting through any appropriate official, may request the issuance of a subpoena requiring the attendance of a witness by submitting such a request in writing at least 14 days before the scheduled date of a hearing.
	_____________________________________________________________________________
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	The Director or Hearing Officer shall issue a subpoena at least 7 days prior to the scheduled date of a hearing.
	iii. A subpoena shall be issued only if the Director or a Hearing Officer determined that:
	A. For a subpoena of documents, the appellant or the agency has established that production of documentary evidence is necessary and is reasonably calculated to lead to information which would affect the final determination or is necessary to fully pr...
	B. For a subpoena of a witness, the appellant or the agency has established that either a representative of the Department or a private individual possesses information that is pertinent and necessary for disclosure of all relevant facts which could i...

	iv. The party requesting issuance of a subpoena shall arrange for service. Service of a subpoena upon a person named therein may be made by registered or certified mail, or in person. Personal service shall be made by personal delivery of a copy of th...
	v. A party who requests that a subpoena be issued shall be responsible for the payment of any reasonable travel and subsistence costs incurred by the witness in connection with his or her appearance and any fees of a person who serves the subpoena in ...
	The failure to make payment of such charges on demand may be deemed by the Hearing Officer or Director as sufficient ground for striking the testimony of the witness and the evidence the witness has produced.

	HB-1-3560
	vi. If a person refuses to obey a subpoena, the Director, acting through the Office of the General Counsel of the Department and the Department of Justice, may apply to the United States District Court in the jurisdiction where that person resides to ...

	3. Testimony required by subpoena pursuant to paragraph (a)(2) of this section may, at the discretion of the Director or a Hearing Officer, be presented at the hearing either in person or telephonically.
	1. Upon the filing of an appeal under this part of an adverse decision by any agency, the agency promptly shall provide the Division with a copy of the agency record. If requested by the applicant prior to the hearing, a copy of such agency record sha...
	2. The Director shall assign the appeal to a Hearing Officer and shall notify the appellant and agency of such assignment. The notice also shall advise the appellant and the agency of the documents required to be submitted under paragraph (c)(2) of th...
	3. The Hearing Officer will receive evidence into the hearing record without regard to whether the evidence was known to the agency officer, employee, or committee making the adverse decision at the time the adverse decision was made.
	1. Upon a timely request for a hearing under §11.6(b), an appellant has the right to have a hearing by the Division on any adverse decision within 45 days after the date of receipt of the request for the hearing by the Division.
	2. The Hearing Officer shall set a reasonable deadline for submission of the following documents:
	i. By the appellant:
	A. A short statement of why the decision is wrong;
	B. A copy of any document not in the agency record that the appellant anticipates introducing at the hearing; and
	_____________________________________________________________________________
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	C. A list of anticipated witnesses and brief descriptions of the evidence such witnesses will offer.
	ii. By the agency:
	A. A copy of the adverse decision challenged by the appellant;
	B. A written explanation of the agency's position, including the regulatory or statutory basis therefor;
	C. A copy of any document not in the agency record that the agency anticipates introducing at the hearing; and
	D. A list of anticipated witnesses and brief descriptions of the evidence such witnesses will offer.

	iii. Not less than 14 days prior to the hearing, the Division must provide the appellant, the authorized representative, and the agency a notice of hearing specifying the date, time, and place of the hearing. The hearing will be held in the State of r...
	iv. Pre-hearing conference. Whenever appropriate, the Hearing Officer shall hold a pre-hearing conference in order to attempt to resolve the dispute or to narrow the issues involved. Such pre-hearing conference shall be held by telephone unless the He...
	v. Conduct of the hearing.
	i. A hearing before a Hearing Officer will be in person unless the appellant agrees to a hearing by telephone.
	ii. The hearing will be conducted by the Hearing Officer in the manner determined by the Division most likely to obtain the facts relevant to the matter or matters at issue. The Hearing Officer will allow the presentation of evidence at the hearing by...
	_____________________________________________________________________________
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	The Hearing Officer may confine the presentation of facts and evidence to pertinent matters and exclude irrelevant, immaterial, or unduly repetitious evidence, information, or questions. Any party shall have the opportunity to present oral and documen...
	iii. An official record shall be made of the proceedings of every hearing. This record will be made by an official tape recording by the Division. In addition, either party may request that a verbatim transcript be made of the hearing proceedings and ...
	vi. Absence of parties.
	i. If at the time scheduled for the hearing either the appellant or the agency representative is absent, and no appearance is made on behalf of such absent party, or no arrangements have been made for rescheduling the hearing, the Hearing Officer has ...
	A. Treat the appeal as a record review and issue a determination based on the agency record as submitted by the agency and the hearing record developed prior to the hearing date;
	B. Accept evidence into the hearing record submitted by any party present at the hearing (subject to paragraph (c)(6)(ii) of this section), and then issue a determination; or
	C. Dismiss the appeal.

	ii. When a hearing is canceled due to the absence of a party, the Hearing Officer will add to the hearing record any additional evidence submitted by any party present, provide a copy of such evidence to the absent party
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	or parties, and allow the absent party or parties 10 days to provide a response to such additional evidence for inclusion in the hearing record.
	iii. Where an absent party has demonstrated good cause for the failure to appear, the Hearing Officer shall reschedule the hearing unless all parties agree to proceed without a hearing.
	vii. Post-hearing procedure.
	The Hearing Officer will leave the hearing record open after the hearing for 10 days, or for such other period of time as the Hearing Officer shall establish, to allow the submission of information by the appellant or the agency, to the extent necess...
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	1. Not later than 30 days after the date on which an appellant receives the determination of a Hearing Officer under §11.8, the appellant must submit a written request, signed personally by the named appellant, to the Director to review the determinat...
	2. Not later than 15 business days after the date on which an agency receives the determination of a Hearing Officer under §11.8, the head of the agency may make a written request that the Director review the determination. Such request shall include ...
	3. A copy of a request for Director review submitted under this paragraph shall be provided simultaneously by the submitter to each party to the appeal.
	1. The Director will conduct a review of the determination of the Hearing Officer using the agency record, the hearing record, the request for review, any responses submitted under paragraph (c) of this section, and such other arguments or information...
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	has been submitted, the Director may remand all or a portion of the determination to the Hearing Officer for further proceedings to complete the hearing record or, at the option of the Director, to hold a new hearing.
	2. The Director will complete the review and either issue a final determination or remand the determination not later than—
	(a) 10 business days after receipt of the request for review, in the case  of a  request by the head of an agency; or
	(b) 30 business days after receipt of the request for review, in the case of  a request by an appellant.

	3. In any case or any category of cases, the Director may delegate his or her authority to conduct a review under this section to any Deputy or Assistant Directors of the Division. In any case in which such review is conducted by a Deputy or Assistant...
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	Appendix 3
	Form AD-425, Contractor’s Affirmative Action Plan for Equal Employment Opportunity
	Form AD 1047, Certification Regarding Debarment, Suspension and Other Responsibility Matters – Primary Covered Transactions
	Form AD 1048, Certification Regarding Debarment and Suspension: Ineligibility and Voluntary Exclusion – Lower Tier Covered Transactions
	Form FEMA 81-93, Standard Flood Hazard Determination
	Form RD 410-9, Statement Required by the Privacy Act
	Form RD 1910-5, Request for Verification of Employment
	Form RD 1924-16, Record of Pre-Construction Conference
	Form RD 1927-5, Affidavit Regarding Work of Improvement
	Form RD 2006-38, Civil Rights Impact Analysis
	Form RD 3560-8, Tenant Certification
	Form RD 3560-13, Management Certification
	Form RD 3560-29, Notice of Payment Due Report
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	TO: Rural Development
	[insert address]
	Your assistance to the applicant is appreciated.
	Sincerely,
	_______________
	Leadership Designee





