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RD I nstruction 2042-A

PART 2042 - TORT CLAI M5
SUBPART A - Cainms Under Federal Tort Cains Act
§2042.1 Ceneral.

Thi s subpart outlines the basic provisions of the Federal Tort C ainms Act
(FTCA), as anended, and provides the procedures for processing clains brought
against the United States, by claimnts, for wongful acts or om ssions of
enpl oyees acting in the scope of their offices or enploynment with Rural

Devel opnent .

82042.2 Authority and responsibility.

(a) Authority. Under the provisions of the Federal Tort Cainms Act, 28
U S C 2671 - 2680, the United States Departnent of Agricul ture (USDA)
may receive and settle clainms against the USDA for personal injury,
death, or property loss or damage caused by the negligent or w ongful
act or omission of any enployee of the USDA while acting within the
scope of his/her office or enploynment, when, under the same
circunstances, if the USDA were a private person, it would be liable in
accordance with the | aw of the place where the act or omi ssion occurred.
Clains nmay be considered without regard to the amount clai med; however,
any settlenent in excess of $25,6000 nust have prior witten approval of
the United States Attorney General or his/her designee.

(b) Responsibility. The responsibility to consider and settle clains
agai nst the USDA has been delegated to the Ofice of the General Counsel
(OGC). The Ceneral Counsel and such enpl oyees of OGC as may be

desi gnated by the General Counsel, have authority to consider,
ascertain, adjust, determne, conmpronise, and settle clains pursuant to
the FTCA, as anended, and the regul ations of the Attorney General and
the USDA. Representatives of OGC nay contact directly Rural Devel oprment
field enpl oyees, claimants, or their duly authorized agents or | egal
representatives regardi ng evidence or information needed for

determi nation concerning claimns.

DI STRI BUTI ONS: WSBDC Adm ni strati ve Services
Tort d ains
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8§2042.3 Statutory limtati ons on subm ssion of clains.

Clains not submitted within the time limts prescribed by |law are
automatically barred. For this reason, all docunments received in connection
with a claimnust be stanped showi ng date received, and office identification,
and should include the initials or signature of the recipient.

(a) Atort claimis barred unless a witten demand for noney damages in
a sumcertain to be accepted and considered by OGC is presented within
two years after the claimaccrues. Cdainmants nust file suit in Federal
District Court within six nonths followi ng the date of mailing, by
certified or registered mail, of notice of final denial of the claimif
they wish to contest denial of their claimby USDA. Suit may not be
instituted on a claimunless the claimnt has first presented the claim
to the USDA for administrative determnination and the claimis denied,
except in the case of counterclainms, cross clainms and third party
claims. However, if a claimhas not been disposed of within six nonths
fromthe date of filing, the claimant may file suit in an appropriate
United States District Court.

(b) Once a claimhas been filed, the clainmnt my not sue for nore than
the amobunt of the original claimunless there is newy discovered

evi dence or intervening facts. A claimmay be wi thdrawn by giving
notice to the OGC

§2042.4 Wio may file a claim

Claims filed under the provisions of the FTCA nay be subnitted as set
forth in this subpart and nust be acconpani ed by sufficient facts for the
Agency to investigate the claim

(a) daimfor injury to or loss of property. A claimfor injury to or
| oss of property may be presented by the owner of the property, a duly
aut hori zed agent, or legal representative.

(b) daimfor personal injury. A claimfor personal injury may be
presented by the injured person, a duly authorized agent, or |egal
representative.

(c) daimbased on death. A claimbased on death may be presented by
the executor or administrator of the decedent's estate, or by any other
person legally entitled to assert such a claimin accordance with
applicable State | aw.
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§2042.4 (Con.)

(d) daimfor |loss conpensated by insurer. A claimfor loss wholly
conpensated by an insurer, with the rights of a subrogee, may be
presented by the insurer. A claimfor loss partially conpensated by an
insurer, with the rights of a subrogee, may be presented by the parties
i ndividually, as their respective interests appear, or jointly.

(e) daimpresented by agent or legal representative. A claim
presented by an agent or legal representative shall be presented in the
name of the clainmant, be signed by the agent or legal representative,
show title or legal capacity of the person signing, and be acconpani ed
by evi dence of the authority to present the claimon behalf of the

cl ai mant as agent, executor, adm nistrator, parent, guardian, or other
representative.

8§2042.5 Evidence and information required from cl ai nant.

For a claimto be accepted and considered by the OGC, the clai nant nust
submit a properly executed Standard Form 95, "C aimfor Damage, |Injury, or
Death," (see Exhibit A) or other witten demand for noney danages in a sum
certain to be accepted and considered by OGC (see Exhibit B). The clai m nust
specify the total anpunt clainmed and be supported by the follow ng evidence.

(a) daimfor property danage. In support of a claimfor injury to or
| oss of property, real or personal, the clainmant is required to submt
the foll owi ng evidence or information

(1) Proof of ownership

(2) A detailed statement of the anount clained with respect to each
item of property.

(3) An itemzed receipt of paynent for necessary repairs or at
least two witten estinmates of the cost of such repairs.

(4) A statenment listing date of purchase, purchase price and
sal vage val ue, when repairs are not econoni cal

(5) Any other evidence or information which may have a bearing on
either the responsibility of the United States for injury to or |oss
of property or the damage cl ai ned

(b) daimfor personal injury. |In support of a claimfor persona
injury, including pain and suffering, the claimnt shall be required to
submit the follow ng evidence or information
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§2042.5(b) (Con.)

(1) Awitten report by the attending physician or dentist setting
forth the nature and extent of the injury, nature and extent of
treatment, any degree of tenporary or permanent disability, the
prognosi s, period of hospitalization, and any dim ni shed earning
capacity. |In addition, the claimant may be required to subnmit to a
physi cal or mental exami nation by a physician enployed by the
Department or other Federal agency. A copy of the report of the
exam ni ng physician shall be nmade available to the claimant upon the
claimant's witten request, provided the claimant has furnished the
report referred to in the first sentence of this paragraph and has
made or agrees to nmake available to the Departnment any other
physician's reports previously or thereafter made of the physical or
mental condition which is the subject matter of the claim

(2) Itemzed bills for nedical, dental, and hospital expenses
incurred, or item zed receipts of paynment for such expenses.

(3) If the prognosis reveals the necessity for future treatnent, a
statement of expected expenses for such treatnent.

(4) If aclaimis made for loss of tinme fromenploynent, a witten
statement fromthe claimant's enpl oyer showi ng actual tinme |ost from
enpl oyment, whether claimant is a full or part-tine enpl oyee, and
wages or salary actually |ost.

(5) If aclaimis nmade for loss of income and the claimant is self-
enpl oyed, docunentary evidence showi ng the anpunts of earnings
actually | ost.

(6) Any other evidence or information which may have a bearing on
either the responsibility of the United States for the persona
injury or the damages cl ai med.

(c) daimfor death. In support of a claimbased on death, the
clai mant shall be required to subnit the foll owi ng evidence or
i nformation:

(1) An authenticated death certificate or other conpetent evidence
showi ng cause of death, date of death, and age of the decedent.

(2) Decedent's enploynment or occupation at the time of death,
i ncluding salary earnings (if any) and the duration of | ast
enpl oyment or occupati on.
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§ 2042.5(c) (Con.)

(3) Full nanmes, addresses, birthdates, relationship, and marita
status of the decedent's survivors, including identification of
those survivors who, at the tine of the decedent's death, were
dependent upon the decedent for support.

(4) Degree of support afforded by the decedent to each surviving
dependent at the time of the decedent's death.

(5) Decedent's general physical and mental condition before death.

(6) Itemized bills for medical and burial expenses incurred by
reason of the incident causing death, or item zed receipts of
paynment for such expenses.

(7) If damages for pain and suffering prior to death are clainmed, a
physician's detail ed statenment specifying the injuries suffered,
duration of pain and suffering, any drugs admi nistered for pain, and
the decedent's physical condition during the interval between injury
and deat h.

(8) Any other evidence or information which may have a bearing on
either the responsibility of the United States for the death or the
damages cl ai ned.

(d) Non-obtainability of evidence or information. In any case where
all of the information or evidence required under paragraphs (a), (b),
or (c) of this section cannot be obtained, the OGC nay detern ne that
such information or evidence is unnecessary for proper disposition of
the claim

8§ 2042.6 Procedures for handling cl ai nms.

(a) Filing clains. Wen a clainmant wishes to nake a claim the |oca
Rural Devel opnent office which enpl oys the enpl oyee who all egedly
conmitted the negligent or wongful act or omission will furnish the
claimant with Standard Form 95. The Rural Devel oprment of fice should
informthe claimnt to conplete the SF-95 in accordance with the
instructions on the reverse of the form and to file the conpl eted SF-95
together with the appropriate substantiating evidence and infornmation
specified in 8§ 2042.5 of this subpart with that office. The Rura

Devel opnent office should advise the claimnt that final disposition of
the claimcomes under the jurisdiction of the OGC and that inquiries
concerning progress of the claimshould be directed to the OGC

5
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§ 2042.6 (Con.)

(b) Restriction on discussion of the nmerits of clains. An enployee may
furnish the claimnt information concerning rights, procedures, and
forms for presenting a claim Under no circunstances should an enpl oyee
undertake to assume liability for damages on behal f of the Governnent or
advance any opinion as to the nerits of the claim The giving of aid or
assi stance by a CGovernnent enployee "other than in di scharge of proper
of ficial duties" to any claimnt in prosecuting any cl ai magai nst the
USDA is prohibited by |aw

(c) Receiving clainms. Upon receipt of a claimor potential claimby
any Rural Devel opnent office, whether in the formof a letter or SF 95,
the recipient should stanp the material subnmitted showi ng date received,
office identification, and signature or initials of the recipient. This
information is essential in order to establish the filing date in
accordance with the statutory linmtation requirements specified in

§ 2042.3 of this subpart. The recipient should reviewthe materia
submtted and deternmine if the claimnt is seeking redress under the
FTCA or under sone other authority. |f brought under the FTCA, the
claimshould be reported to the National Ofice Tort Clains Oficer
(TCO, Support Services Division. At that time all files concerning the
subj ect should be "frozen" and handled in accordance with § 2033.8
(b)(5) of RD Instruction 2033-A. (Revised 10-30-02, PN 352.)

(d) Processing clains. For all tort clainms filed with District or
County O fices, the State Ofice is responsible for exam ning the claim
and determining if the Standard Form 95 or the Administrative Caim
letter (see sanple letter in Exhibit A) has been properly conpleted.

Al so, deternine if the evidence required to be subnitted by the clai mant
is in accordance with § 2042.5 of this subpart. |If the claimneets al
the requirements of a claimunder the FTCA, the claimshould be

acknow edged and the claimant inforned that the claimis being forwarded
to OGC for determination. |If a claimdoes not nmeet the requirements of
the FTCA, the clainmant should be specifically informed of the
deficiencies and asked to renedy themin a manner sinmlar to the sanple
letter shown in Exhibit B. Cainmants should also be informed that OGC
will not issue a determination until all defects are cured. Neither in
this letter nor in any other manner, except to the extent required by

I aw, shoul d agency personnel make any adni ssion concerning the incident
involved in the claimor sufficiency of the filing of the claim The
response to such inquiries should be that such decisions nust conme from
OGC. (Revised 10-30-02, PN 352.)

6
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§ 2042.6(d) (Con.)

(05- 14- 97)

(1) dains of $100,000 or less. If the claimis $100,000 or |ess,
it is the responsibility of the State Office officials to sunmarize
the claim compile all docunents and ot her evidence relevant to the
claim The claimand three (3) copies of all relevant docunents and
ot her evidence should then be subnitted to the appropriate O fice of
t he General Counsel (OGC) field office. (Revised 02-04-04, PN 370.)

(i) A lowance of $2,500 or less. Wen the appropriate OGC
field office awards payments of $2,500 or less, these tort
clainms will be charged out of the appropriate State Ofice's
admi ni strative allotnent budget. Once the appropriate OGC
field office returns the approved claim along with the form
SF-1145, "Voucher for Paynent Under Federal Tort C ainms Act,”
to the tort claimcontact in the State Office, the tort claim
wi Il be processed through the Foundation Financial |nfornation
System (FFIS). The FFIS instructions are set forth in U S
Department of Agriculture, National Finance Center, Title IX
FFI S; Chapter 4, Rural Devel oprment; Part 4, Spending; and Part
9, Appendix |, Rural Devel opnent FFI'S Processing Matrix for
Spendi ng under the heading, Tort Cainms $2,500. The first step
is to reserve the funds through FFI'S before obtaining the
claimant’s signature. The next step is for the tort claim
contact to forward the conpleted SF-1145 for the claimnt’s
signature. Upon receipt of the signed SF-1145 fromthe
claimant (s), the last step is for the tort claimto be
processed as a paynment in accordance with the above referenced
FFI'S instructions. The FFISis in conpliance with the Treasury
O fset Program nandated by the Debt Coll ection |nprovenent Act
of 1996 (Public Law 104-134). The tort claimcontact in the
State OFfice will keep the approved tort clai mpackage for
their files. The State Director in each State Ofice is

del egated authority to determine, settle, and pay clains for
$2,500 or less subnmitted by enpl oyees on Form AD- 382, “Empl oyee
Claimfor Loss or Danage to Personal Property,” under the
Mlitary Personnel and Civilian Enployees (MPCE) Act, 31 U S.C.
3721 (see Departnental Regul ation 2510-1). The clains are for
a specified sum based on damage to an enpl oyee’ s persona

ef fects that happened while they were on official duty for the
Agency. To qualify for payment under the MPCE Act, the dammge
must stemfromthe follow ng: extraordinary risks in the
performance of duty, such as in connection with a civi

di sturbance, conmon or natural disaster, or efforts to save

7
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§ 2042.6(d)(1) (i) (Con.)

human |ife or Government property [31 U.S.C. 3721b(3)(b)].
These clainms will be processed through the FFI'S for payment as
described in this section. (Revised 02-04-04, PN 370.)

(ii) Alowance of clains over $2,500. Wien the appropriate
OCGC field office awards paynents above $2,500, the original
claimis returned with FM5 Form 197, “Voucher For Payment Where
A Settlenent Agreenent Has Not Been Executed and Attached O
Where A Final Judgment |s Not Attached” or FMS Form 197- A
“Voucher For Paynment \Were A Settlement Agreenent Has Been
Executed and Attached or Where A Final Judgnent is Attached,”
to the tort claimcontact. Then the tort claimcontact
forwards the completed FMS 197 to the clainmant(s) for
signature. The FM5 Form 197-A does not require the clainant(s)
signature(s). Upon receipt of the appropriate form the tort
clai mcontact forwards the appropriate formand the original
claimand three copies of the entire clai mpackage to the Tort
CaimOficer (TCO in the National Ofice. The TCO prepares a
cover letter to go with the claimpackage to the Departnent of
Treasury Judgnent Fund G oup for their review. |If approved by
t he Departnment of Judgnent Fund Group, the claimw |l be paid
out of a U S. Departnent of Treasury appropriation account set
up for paynent of tort clainms for all Federal agencies for
settl enents exceeding $2,500. The Administrator for the
appropriate Agency is delegated authority to determine, settle,
and pay clai ms exceeding $2,500 submitted by enpl oyees under
the MPCE Act. The conpleted Form AD- 382, along with the
appropriate paperwork as described in Departmental Regul ation
2510-1, will be forwarded to the TCOin the National O fice for
paynment. See conditions for payment under paragraph

2042.6(d) (1) (i) above. (Revised 02-04-04, PN 370.)

(2) dains over $100,000. |If a claimis over $100,000, the State
Ofice officials should summarize the claim conplete all docunents
and ot her evidence relevant to the claim and prepare an

Admi ni strative Report as set forth in paragraph (e) of this section.
Thereafter, the claim two (2) copies of the Administrative Report,
and three (3) copies of all relevant docunents and ot her evidence
shoul d be returned to the TCO in the National Ofice for review and
submi ssion to OGC. (Revised 02-04-04, PN 370.)
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§ 2042.6 (Con.)

(e) Administrative Reports. |In addition to conmunicating with
claimants concerning the requirements of filing a claim Agency
personnel nust provide OGC with an appropriate Adm nistrative Report.
This Report should be in narrative formand consist of a menorandum
with appropriate references or exhibits, setting forth the Agency
position on each of the itens or allegations referenced in the claim
The Adm nistrative Report should contain:

(1) A background description of the programinvol ved, referencing
statutory authority and applicable regulations. NOTE: Wen a Rura
Devel opnent regul ation is used for reference purposes, DO NOT submit
the entire regulation with the Administrative Report. Supply only

t hose pages or paragraphs which are pertinent.

(2) A complete description of the events in question including
references to docunents included and a response to every allegation
made in the claim

(3) Agency analysis of who was at fault for | osses or danmages
alleged in the claim referencing the opinion of technical experts,
ei t her noni nvol ved Agency personnel or outside consultants, when
necessary.

(4) Any policy reasons arguing for or against settlement.

(5) An analysis of damages cl ai med, unless waived by OGC.

(6) Any possible USDA clainms agai nst the clai mant whether or not
they arose out of this incident.

8§ 2042.7 Determ nation of clains.

(a) Allowance of clains. |If aclaimis allowed, in full or in part,
OCGC provides the Director, Support Services Division, National Ofice,
with a notice to prepare and process an appropriate voucher for paynent.

(b) Disallowance of claims. |If a claimis denied, OGC notifies the
claimant, claimant's attorney, or |legal representative. This
notification of final denial will include a statenent that the clai mant

may, if dissatisfied with the USDA action, file suit in the appropriate
United States District Court not later than six nonths after the date of
mailing of the notification. The National Ofice and State Director

wi |l be advised of the action taken

9
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§ 2042.8 Paynent of clains.

The processing of payment for awards, conprom ses, or settlements depends
on the amount of paynent and will be handled in accordance wi th USDA
regul ati ons and the advice of OGC.

§ 2042.9 Suits agai nst enpl oyees.

If a Rural Devel opment field enployee is served with papers in a suit
arising out of the performance of official duties, he/she will inmmediately
notify the Regional OGC Attorney. He/she will also notify the State Director
or Assistant Controller, Finance Ofice, as appropriate. National Ofice
enpl oyees will notify the Assistant Administrator, Human Resources.

I nformation concerning such suits will be furnished to the Director, Support
Services Division, for referral to OGC.

88 2042.10 — 2042.50 [Reserved]

Attachnents: Exhibits A and B

(0]0 ]
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Exhibit A

SAMPLE ADM NI STRATI VE CLAI M

Mai n Street
Nowhere, California 00000
Sept enber 4, 1996

Secretary of Agriculture
Washi ngton, D.C. 20250

Dear Sir

On August 8, 1996, an enpl oyee of your Departnment, while driving a truck
through the intersection of Route 1 and Main Street, Nowhere, California,
drove through a red Iight and struck my car. M car was danaged and | was

i njured.

As the accident was the fault of your enployee, | demand the sum of $1,500 for

damage to nmy car and the sum of $15,000 for my personal injuries, which
consi sted of a broken |eg.

Si ncerely yours,

John J. Doe

TH S 1| S AN EXAVPLE OF A TYPI CAL_ADM NI STRATI VE CLAI M FI LED UNDER THE

FEDERAL TORT CLAI M5 ACT.

(Sampl e response may be found in Exhibit B.)

0o
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Exhibit B

SAMPLE RESPONSE TO DEFECTI VE CLAI M

Henry F. Jones

Attorney at Law

Route 1

Nowhere, California 00000

Dear M. Jones:
Subject: daimof John J. Doe

This is to acknow edge recei pt of the Standard Form 95 you submitted on
behal f of your client, John J. Doe. The Federal Tort Cainms Act (FTCA), 28
U S.C. 2671-80 and the regul ations issued pursuant thereto, 7 CFR 1.51 and 28
CFR 14 set forth the manner in which an administrative clai munder the FTCA
must be filed. The Standard Form 95 which you subnmitted on behal f of your
client does not constitute an administrative claimunder the FTCA

Pursuant to the provisions of 28 CFR 14.2, an admi nistrative claimumust be for
noney damages in a sumcertain to be accepted and considered by the Ofice of
t he General Counsel (OGC). The claimsubnmitted on behalf of your client is
not for noney danmages in a sumcertain to be accepted and consi dered by OGC.
Furthernore, pursuant to the provisions of 28 CFR 14.3 an admi nistrative claim
for injury to or loss of property nay be subnmitted by the owner of the
property or his duly authorized agent or |egal representative. A claimfor
personal injury may be subnitted by the injured person or his duly authorized
agent or legal representative. Therefore, in order to file an adm nistrative
clai munder the FTCA it will be necessary for you to submit a claimfor noney
damages in a sumcertain to be accepted and consi dered by OGC signed by the
claimant or signed by a duly authorized agent or |egal representative and
acconpani ed by proof of authorization to submit the claim

It will be necessary for you to substantiate the clains of personal injury and
property damage. The provisions of 28 CFR 14.4 (copy encl osed) set forth the
manner in which clains are to be substantiated. To the extent that the
listing of evidence fails to be appropriate for the type of injuries or
damages cl ai ned by your client, please supply anal ogous material sufficient to
substanti ate each el enent of your client's danages.

(05-14-97) PN 276
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Exhi bit B
Page 2

M. Jones Page 2

The OGC has been del egated authority to consider and determ ne clai ns under
the FTCA. Upon receipt of an adnministrative claimsufficient to neet the
requi renents of the FTCA and appropriate substantiati on of damages, they will
be in a position to issue a determ nation upon your client's claim Encl osed
for your use are two (2) copies of Standard Form 95.

Si ncerely,

AGENCY OFFI ClI AL

Encl osur es

0o



