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Open & Free Competition: Frequently Asked Questions

Maximum open and free competition requirements, found at 7 CFR 1780.70 (b) and (d), and that originate from OMB requirements at 2 CFR 200.319 and the Consolidated Farm and Rural Development Act, Section 306 (a) (17), make certain demands of RUS borrowers. Maximum open and free competition mandates that recipients of funds from the USDA, Rural Utilities Service (RUS) Water and Waste Disposal Loan and Grant program must ensure that maximum competition is included in the procurement process, including for the specification of equipment and materials.   To better clarify these requirements, RUS participated in two webinars sponsored by the National Rural Water Association on December 2nd and 3rd, 2015.  The following is a collection of questions and answers generated as a result of those webinars and is intended to improve understanding of the requirements of maximum open and free competition.  
Are there existing Agency approved justifications to limit the design of a project to a single material or to exclude particular material(s)?  Can those be provided so that owners and engineers know the bases for USDA approvals?
The Agency has no pre-approved justifications to limit or exclude materials in design for projects.  The Agency and its borrowers can consider many factors in determining whether to limit or exclude materials.  Those factors include: using the life cycle cost analysis in the PER to justify the use of a particular material as more cost effective in the long run, using the competitive pre-selection process, justifying less than normal competition, the use of bid alternates, life cycle bidding, and situations when less than normal competition is justified, as defined in the Open and Free Competition on Water and Waste Projects Policy Memo (May 17, 2012).
Does an owner/engineer have the option to specify a particular product for their job?
After consideration of all appropriate materials or technologies normally suitable for the project commensurate with sound engineering practices, the owner and its consulting engineer can specify a particular product. However, if there is no reasonable technical justification the Agency may not concur, and the engineer may not limit competition to that specific material or technology.  
Do bidding documents or USDA regulation require that all pipe materials be installed with the appropriate bedding material per the instructions listed by the pipe manufacturer?
USDA regulations at 7 CFR 1780.57 (k) state that all pipe shall meet current American Society for Testing Materials (ASTM) or American Water Works Association (AWWA) standards. Consulting engineers have the responsibility to provide the appropriate specifications for the pipe materials and their installation. The construction contractor has the responsibility to install pipe materials according to the contract specifications. 
Please explain what is meant by “technical need”. Pipe materials have different properties and there are numerous factors that come into play, such as experience installing or repairing a material, material in stock, etc.
Technical need is justification that is based on engineering factors alone, such as design requirements, interchangeability of parts, or availability of materials, rather than non-technical factors such as owner preferences or previous experience. 
When engineers and communities develop specifications for a project or a community, they consider the unique needs of the community since different materials have different properties.  This would naturally include competition amongst materials to make it into specifications.  Can engineers or owners attest that they have considered all materials to meet these requirements?
Engineers can attest that they have considered all materials normally suitable for the project commensurate with sound engineering practices and project requirements and they must provide an explanation of why some materials were rejected from further consideration. In addition, the Rural Development (RD) State Engineer must concur in any determination to limit the materials considered for a given project.
Will RD authorize additional design engineering funds for designing a system to accommodate a range of material/equipment options where the installation procedures are substantially different depending on the selection.
We do allow for these types of fees to be included in Basic Services in the Agreement for Engineering Services as long as proposed fees are reasonable as defined at 7 CFR 1780.39 (b).
Will the AWWA's Study "Buried No Longer" (on average pipe material life expectancies in the US) be an acceptable reference for LCCA?
This study is a source of information that the consulting engineer may use but is not governed by a regulation or referenced by USDA policy.  
Is there a standard Life Cycle Cost Analysis (LCA) template one can utilize to prove certain pipe materials may be better based on the LCA?
All Life Cycle Cost Analysis should follow the standard format provided in RUS Bulletin 1780-2.
If the community has standardized on a specific product, other than pipe material, does the engineer still need to consider alternatives?
A consulting engineer must consider all materials normally suitable for the project commensurate with sound engineering practices and project requirements. A community preference for a specific brand name product would not meet the requirements of open and free competition requirements (as stated in 7 CFR 1780.70 (b) and (d); 2 CFR 200.319) unless there is a situation where less than normal competition would apply.
It seems that the engineer has a lot of authority / responsibility on USDA Projects. Where does the USDA State Engineer fall into this process?  Do they just ensure compliance with regulations or do they influence a consulting engineer’s material selection methodology?
The USDA RD State Engineer assists in the control of program costs, the management of project risk, the review of project documents, and ensures compliance with various policies and requirements related to engineering and construction.  RD State Engineers ensure compliance with open and free competition requirements through their review and concurrence of procurement documents.
In the pre-selection process, it was noted that price had to be a factor, but not the only factor. Is there a guideline for what percentage the price needs to be weighted?
Engineering judgement must be applied to determine the weight to give price for a specific project.  There is no specific percentage used as a standard by USDA.
How does the policy relate to specifying a single material that can be purchased from numerous manufacturers?  For example, a paving surface may be specified as only asphalt (no concrete allowed) and there are numerous asphalt sources.  Does that have to be justified?
Specifying a single material would need adequate justification. Engineers may determine whether or not different manufacturers’ products are equal and whether there is a justified need to specify or limit manufacturers.
Why the emphasis on pipe?  What about valves, hydrants, pumps, and any other number of products?
The Open & Free Competition requirements apply equally to materials and design.  The Agency has received questions related to pipe materials and wants to be responsive on the questions raised by our customers and staff.
What constitutes "proven track record of performance"? (For use as "equal"?)
This is an area where the consulting engineer must use their judgement to determine appropriate criteria when determining whether a brand name is considered an equal.
Does system standardization (e.g. water meters) qualify as "technical" justification for proprietary or one-manufacturer specification?
System standardization may be one of the factors considered when evaluating technical justification.
Can competitive preselection be performed without entering into a contract that must be assigned to the General Contractor?  We have run into situations where equipment manufacturers will not agree to the General Conditions of the EJCDC procurement documents or to provide bonds.
Competitive pre-selection is a form of competitive negotiation in accordance with 7 CFR 1780.72 and OMB requirements at 2 CFR 200.320 (d), which applies to materials or technologies.  
The owner may purchase the materials or equipment themselves and provide it to the construction contractor. There is no requirement for the use of the EJCDC procurement documents unless the owner has this requirement. The Agency must concur in whichever documents are used prior to contract award.  Contracts used must comply with requirements of 7 CFR 1780.75, Contract provisions.  Also note that surety bonds are required by regulation at 7 CFR 1780.75(c) for all procurement contracts over the Simplified Acquisition Threshold, as defined at 2 CFR 200.88.  
Do we have a sample Owner – Manufacturer contract that may be used in the RFP process that is acceptable to USDA?
Currently we do not have any pre-approved contracts for the RFP process, however, the EJCDC Procurement (P-Series) documents could be used.  
I am still confused as to the situation regarding material and open and free competition.  If 'Or equal' refers to brand name and not a material, then how do we make sure that the appropriate material is used?
“Or equal” only applies to brand names. In specifying materials, the owner and its consulting engineer should consider all materials normally suitable for the project commensurate with sound engineering practices and project requirements.
What if the consulting engineer says he would prefer Brand A since Brand A is what the owner always uses but cannot provide a technical justification?
In the administration of RUS funds, the engineer must follow statutes and OMB regulatory requirements which require a technical justification. The engineer can address technical justification for the specified materials in advance by using several processes described in the 2012 policy memo and in the presentation. USDA must concur in any technical justification (if appropriate) which supports the need for a specific brand name, technology or material.
What if the borrower and/or city have ordinances requiring a specific material? Does this revert back to the need for satisfactory technical justification?
Regulations at 7 CFR 1780.15 state that applicants “will be required to comply with Federal, State, and local laws”, including “design and installation standards” as noted at 7 CFR 1780.15(d).  
In the past, National Office has not allowed the use of life cycle cost analysis bidding. Why is life-cycle cost bidding currently allowed in the bidding process?
OMB recently revised 2 CFR Part 200 to allow life-cycle cost bidding.
With the competitive selection of the materials or equipment, does price have to be part of the process? Can the selection be purely performance based?
The Request for Proposals process includes a set of criteria or factors all of which will need USDA concurrence. Price must be one of these factors if the process is being used for anything other than procurement of engineering or architectural services.  Therefore, for the pre-selection of materials or equipment using an RFP, the RFP must include price as a factor in accordance with 2 CFR 200.320(d)(5).
May a regulatory authority also place material restrictions? For example, only use Reinforced Concrete Pipe for storm water piping?
USDA will defer to legitimate regulatory requirements, such as primacy under the Safe Drinking Water Act. This is noted in the 2012 policy memo.
If an engineer determines that PVC would be best for the project, wouldn't stating "or equal" language in specifications allow the contractor to propose a different material? Wouldn’t that meet our requirements?
The concept of “or equal” refers to a brand-name and not materials.
Can a brand name or equal be listed in an RFP?
No. Brand names should not be listed in a RFP unless they are ancillary to the procurement.  The purpose of an RFP is to determine the equipment, technology, material, or brand name that the engineer will design around, not to confirm the selection that an engineer or owner has already made. Specifications for an RFP may need to be different than they would be for a typical advertisement for bids for a general Contractor and may need to be more performance based.  The procurement occurs prior to the selection of the contractor, and the RFP sets specific terms and conditions and specifies other factors including cost.
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