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Subpart D — Servicing Biorefinery, Renewable Chemical, and Biobased Manufacturing Assistance Guaranteed Loans

§ 4287.301  Introduction.

(a)  This subpart supplements 7 CFR part 4279, subpart C of this chapter by providing additional requirements and instructions for servicing and liquidating all loans guaranteed under 7 CFR part 4279, subpart C.  

(b)  The Lender is responsible for servicing the entire loan and will remain mortgagee and secured party of record notwithstanding the fact that another party may hold a portion of the loan.  The entire loan must continue to be secured by the same security with equal lien priority for the guaranteed and unguaranteed portions of the loan.  The unguaranteed portion of a loan will neither be paid first nor given any preference or priority over the guaranteed portion of the loan. 

(c)  All loan servicing actions under this subpart, except for those identified in § 4287.307(a) through (g), are subject to Agency concurrence.  Whether specifically stated or not, whenever Agency approval is required, it must be in writing.  Whenever Agency approval is required, such servicing action must be for Good Cause.

(d)  Copies of all forms, regulations, and Instructions referenced in this subpart may be obtained from any Agency office and from the USDA Rural Development Web site at http://www.rd.usda.gov/programs-services/biorefinery-assistance-program.  Whenever a form is designated in this subpart, that designation includes predecessor and successor forms, if applicable, as specified by the Agency.

§ 4287.302  Definitions.

The definitions and abbreviations contained in § 4279.202 of this chapter apply to this subpart. 

§ 4287.303  Exception authority.

The Administrator may, with the concurrence of the Secretary of Agriculture, make an exception, on a case-by-case basis, to any requirement or provision of this subpart that is not inconsistent with any authorizing statute or applicable law, if the Administrator determines that application of the requirement or provision would adversely affect the Federal government’s interest.
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§§ 4287.304 – 4287.305  [Reserved]

§ 4287.306  Appeals.

Borrowers, Lenders, and Holders have appeal or review rights for Agency decisions made under this subpart.  Programmatic decisions based on clear and objective statutory or regulatory requirements are not appealable; however, such decisions are reviewable for appeal ability by the National Appeals Division (NAD).  The Borrower, Lender, and Holder can appeal any Agency decision that directly and adversely impacts them.  For an adverse decision that impacts the Borrower, the Lender and Borrower must jointly execute a written request for appeal for an alleged adverse decision made by the Agency.  An adverse decision that only impacts the Lender may be appealed by the Lender only.  An adverse decision that only impacts the Holder may be appealed by the Holder only.  A decision by a Lender adverse to the interest of the Borrower is not a decision by the Agency, whether or not concurred in by the Agency.  Appeals will be conducted by NAD and will be handled in accordance with 7 CFR part 11.  

§ 4287.307  Routine servicing.  

The Lender is responsible for servicing the entire loan and for taking all servicing actions that a reasonable Lender would perform in servicing its own portfolio of loans that are not guaranteed.  The guarantee is unenforceable by the Lender to the extent any loss is occasioned by violation of usury laws, use of loan funds for unauthorized purposes, Negligent Loan Servicing or Grossly Negligent Loan Servicing as established in the Loan Note Guarantee, or failure to maintain the required security interest regardless of the time at which the Agency acquires knowledge of the foregoing.  The Lender may contract for services and may rely on certain written materials (including but not limited to certifications, evaluations, appraisals, financial statements and other reports) to be provided by the Borrower or other qualified third parties (including, among others, one or more independent engineers, appraisers, accountants, consultants or other experts) but is ultimately responsible for underwriting, loan origination, loan servicing, and compliance with all Agency regulations.  The Lender’s Agreement is the contractual agreement between the Lender and the Agency that sets forth some of the Lender’s loan servicing responsibilities.  This responsibility includes but is not limited to periodic Borrower visits, the collection of payments, obtaining compliance with the covenants and provisions in the Loan Agreement, obtaining and analyzing financial statements, ensuring payment of taxes and insurance premiums, and maintaining liens on Collateral, and keeping an inventory accounting of all Collateral items and reconciling the inventory of all Collateral sold during loan servicing, including liquidation.  
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§ 4287.307 (Con.)
(a)  Periodic reports.  Each Lender must submit reports by the end of each Calendar Quarter, unless more frequent ones are needed as determined by the Agency to meet the financial interests of the United States, regarding the condition of its Agency guaranteed loan portfolio (including Borrower status and Loan Classification) and any Material Adverse Change in the general financial condition of the Borrower since the last report was submitted.  The Lender must report the outstanding principal and Interest balance and the current Loan Classification on each guaranteed loan using either the USDA Lender Interactive Network Connection (LINC) system or Form RD 1980-41, “Guaranteed Loan Status Report.”  

(b)  Default reports.  Lenders must submit monthly Default reports, including Borrower payment history, for each loan in monetary Default using a form approved by the Agency. 

(c)  Annual Renewal Fee.  The Lender must transmit the Annual Renewal Fee to the Agency in accordance with § 4279.231(b) of this chapter calculated based on the December 31 loan status report. 

(d)  Agency and Lender conference.  At the Agency’s request, the Lender must consult with the Agency to ascertain how the guaranteed loan is being serviced and that the conditions and covenants of the Loan Agreement are being enforced.  

(e)  Borrower Financial reports.  The Lender must obtain, analyze, and forward to the Agency the Borrower’s and any guarantor’s financial statements required by the Loan Agreement within 45 days of the end of each Calendar Quarter and audited financial statements within 180 days of the end of the Borrower's fiscal year.  The Lender must analyze these financial statements and provide the Agency with a written summary of the Lender’s analysis, ratio analysis, and conclusions, which, at a minimum, must include trends, strengths, weaknesses, extraordinary transactions, violations of loan covenants and covenant waivers proposed by the Lender, any routine servicing actions performed, and other indications of the financial condition of the Borrower.  Spreadsheets of the financial statements must also be included.  Following the Agency’s review of the Lender’s financial analysis, the Agency will provide a written report of any concerns to the Lender.  Any concerns based upon the Agency’s review must be addressed by the Lender.  If the Lender makes a reasonable attempt to obtain financial statements, but is unable to obtain the Borrower’s cooperation, the failure to obtain financial statements will not impair the validity of the Loan Note Guarantee.  
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§ 4287.307 (Con.)
(f)  Audits.  Any Public Body, nonprofit corporation or Indian Tribe that receives a guaranteed loan that meets the thresholds established by 2 CFR part 200, subpart F, must provide an audit for the fiscal year (of the borrower) in which the Loan Note Guarantee is issued.  If the loan is for development or purchases made in a previous fiscal year through interim financing, an audit will also be provided for the fiscal year in which the development or purchases occurred.  Any audit provided by a Public Body, nonprofit corporation, or Indian Tribe in accordance with this paragraph will be considered adequate to meet the audit requirements of the Program for that year.
(g)  Protection of Agency interests.  If the Agency determines that the Lender is not in compliance with its servicing responsibilities, the Agency reserves the right to take any action the Agency determines necessary to protect the Agency’s interests with respect to the loan.  If the Agency exercises this right, the Lender must cooperate with the Agency to rectify the situation.  In determining any loss, the Agency will assess against the Lender any cost to the Agency associated with such action.

(h)  Additional loans.  The Lender must notify the Agency in writing when the Lender makes any additional expenditures or new loans to the Borrower.  The Lender may make additional expenditures or new loans to a Borrower with an outstanding loan guaranteed only with prior written Agency approval.  The Agency will only approve additional expenditures or new loans where the expenditure or loan will not violate one or more of the loan covenants of the Borrower’s Loan Agreement.  Any additional expenditure or loan made by the Lender must be junior in priority to the BAP loan guaranteed under 7 CFR part 4279 except for Working Capital loans for which the Agency may consider a subordinate lien provided it is consistent with the conditional provisions specified in § 4279.235(a) of this chapter and in § 4287.323.

§§ 4287.308 - 4287.311  [Reserved]

§ 4287.312  Interest rate changes.

(a)  Reductions.  The Borrower, Lender, and Holder (if any) may collectively initiate a permanent or temporary reduction in the Interest rate of the guaranteed loan at any time during the life of the loan upon written agreement among these parties.  The Lender must obtain prior Agency concurrence and must provide a copy of the modification agreement to the Agency.  If any of the guaranteed portion has been purchased by the Agency, the Agency (as a Holder) will affirm or reject Interest rate change proposals in writing. 
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§ 4287.312(a) (Con.)
(1)  Fixed rates can be changed to variable rates to reduce the Borrower's Interest rate only when the variable rate has a ceiling which is less than or equal to the original fixed rate. 

(2)  The Interest rates, after adjustments, must comply with the requirements for Interest rates on new loans as established by § 4279.233 of this chapter.

(3)  The Lender is responsible for the legal documentation of Interest rate changes by an endorsement or any other legally effective amendment to the Promissory Note; however, no new Promissory Notes may be issued.  The Lender must provide copies of all legal documents to the Agency.  

(b)  Increases.  Increases in fixed Interest rates and increases in variable rate basis are not permitted (except the normal fluctuations in approved variable Interest rates), unless a temporary Interest rate reduction occurred.  Any increase in rates must be for Good Cause.

§ 4287.313  Release of Collateral.

The Lender must inspect the Collateral as often as necessary to properly service the loan.  The Agency must give prior written approval for the release of Collateral, except as specified in paragraph (a) of this section or where the release of Collateral is made of Collateral under the abundance of caution provision of the applicable security agreement, subject to the provisions of paragraph (c) of this section.  Appraisals on the Collateral being released are required on all transactions exceeding $250,000 and will be at the expense of the Borrower.  The appraisal must meet the requirements of § 4279.244 of this chapter.  The sale or release of Collateral must be based on an Arm’s Length Transaction, unless otherwise approved by the Agency in writing.

(a)  Within the parameters of paragraph (c) of this section, Lenders may, over the life of the guaranteed loan, release Collateral (other than personal and corporate guarantees) with a cumulative value of up to 20 percent of the original loan amount without Agency concurrence if the proceeds generated are used to reduce the guaranteed loan or to buy replacement Collateral.  Working assets, such as accounts receivable, inventory, and work-in-progress that are routinely depleted or sold and the proceeds used for the normal course of business operations, may be used in and released for routine business purposes without prior concurrence of the Agency as long as the loan has not been accelerated.
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§ 4287.313 (Con.)
(b)  If a release of Collateral does not meet the requirements of paragraph (a) of this section, the Lender must complete a written evaluation to justify the release and must obtain written Agency concurrence in advance of the release.

(c)  The Lender must support all releases of Collateral with a value exceeding $250,000 with a current appraisal on the Collateral being released.  The appraisal must meet the requirements of § 4279.244 of this chapter.  The cost of this appraisal will not be paid for by the Agency.  The Agency may, at its discretion, require an appraisal of the remaining Collateral in cases where it has been determined that the Agency may be adversely affected by the release of Collateral.  The sale or release of the Collateral must be at Fair Market Value based on an Arm’s Length Transaction, and there must be adequate consideration for the release of Collateral.  Such consideration may include, but is not limited to:

(1)  Application of the net proceeds from the sale of Collateral to the Borrower's debts in order of their lien priority in the sold Collateral;  

(2)  Use of the net proceeds from the sale of Collateral to purchase other Collateral of equal or greater value which the Lender will obtain as security for the benefit of the guaranteed loan with a lien position equal or superior to the position previously held; 

(3)  Application of the net proceeds from the sale of Collateral to the Borrower's business operation in such a manner that a significant improvement to the Borrower's debt service ability is clearly demonstrated.  The Lender's written request must detail how the Borrower's debt service ability will be improved; and

(4)  Assurance that the release of Collateral is essential for the success of the business, thereby furthering the goals of the Program.  Such assurance must be supported by written documentation from the Lender acceptable to the Agency.

(d)  Any release of Collateral must not adversely affect the Project’s operation or financial condition.

§§ 4287.314 - 4287.322  [Reserved]
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§ 4287.323  Subordination of lien position.  

A Subordination of the Lender’s lien position must be requested in writing by the Lender and concurred with in writing by the Agency in advance of the Subordination.  The Lender’s Subordination proposal must include a financial analysis of the servicing action and be fully supported by current financial statements of the Borrower and guarantors that are less than 90 days old.  

(a)  The Subordination of the Lender’s lien position must enhance the Borrower’s business and be in the best financial interest of the Agency. 

(b)  The lien to which the guaranteed loan is subordinated is for a fixed dollar limit and for a fixed term after which the guaranteed loan lien priority will be restored. Notwithstanding, a Subordination of lien position on inventory and accounts receivable may be made to a line of credit. 

(c)  Collateral must remain sufficient to provide for adequate Collateral coverage.  The Agency may require a current independent appraisal in accordance with § 4279.244 of this chapter.  
(d)  Lien priorities must remain for the portion of the loan Collateral that was not subordinated. 

(e)  Subordination of the Lender’s lien position must be for Good Cause.

§ 4287.324  Alterations of loan instruments.  

The Lender must neither alter nor approve any alterations or modifications of any loan instrument without the prior written approval of the Agency.  

§§ 4287.325 - 4287.333  [Reserved]
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§ 4287.334  Transfer and Assumption.

The Lender may request a Transfer and Assumption of a guaranteed loan when the total indebtedness, or less than the total indebtedness, is assumed by another Borrower.  If the assumption is for less than the total indebtedness of the guaranteed loan, the Transfer and Assumption must be an Arm’s Length Transaction and the transfer must be of all loan Collateral.  In the event of Default of the guaranteed loan, a Transfer and Assumption of the Borrower's operation and guaranteed loan can be accomplished before or after the loan goes into liquidation.  However, if the Collateral has been purchased through foreclosure or the Borrower has conveyed title to the Lender, no Transfer and Assumption is permitted. 
(a)  Documentation of request.  All Transfers and Assumptions cannot be conducted unless the Agency gives prior written approval.  An individual credit report must be provided for transferee and its partners, officers, directors, and stockholders with 20 percent or more interest in the business, along with such other documentation as the Agency may request to determine eligibility and credit worthiness.  The new Borrower must sign Form RD 4279-1.  

(b)  Terms.  Loan terms may be changed for Transfer and Assumptions to eligible Borrowers continuing the Project for eligible purposes with the concurrence of the Agency, all Holders, and the transferor (including guarantors).  If the transferor has been or will be released from liability, the transferor’s concurrence is not required.  Any new loan terms must be within the terms authorized by § 4279.234 of this chapter and must be for Good Cause.  

(c)  Release of liability.  The transferor, including any guarantor, may be released from liability only with prior Agency written concurrence when the Transfer and Assumption is an Arm’s Length Transaction and: 

(1)  The assumption is for the full amount of the loan and all of the loan Collateral is transferred to the transferee; or

(2)  The assumption is for less than the full amount of the loan, all of the loan Collateral is transferred to the transferee, and the Lender demonstrates to the Agency that the transferor and guarantors have no reasonable debt-paying ability considering their assets and income in the foreseeable future.  
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§ 4287.334 (Con.)
(d)  Proceeds.  The Lender must credit any proceeds received from the sale of Collateral before a Transfer and Assumption to the transferor's guaranteed loan debt in order of lien priority before the Transfer and Assumption are closed. 

(e)  Additional loans.  Guaranteed loans to provide additional funds in connection with a Transfer and Assumption must be considered a new loan application, which requires submission of a complete Agency application in accordance with §§ 4279.260 and 4279.261 of this chapter.  

(f)  Credit quality.  The Lender must make a complete credit analysis in accordance with § 4279.215 of this chapter. 
(g)  Appraisals.  If the proposed Transfer and Assumption is for the full amount of the Agency guaranteed loan and all loan Collateral, the Agency will not require an appraisal.  If the proposed Transfer and Assumption is for less than the full amount of the Agency guaranteed loan, the Agency will require an appraisal on all of the Collateral being transferred, and the amount of the assumption must not be less than this appraised value.  The Lender is responsible for obtaining this appraisal, which must conform to the requirements of § 4279.244 of this chapter.  The Agency will not pay the appraisal fee or any other costs associated with this transfer. 

(h)  Documents.  Prior to Agency approval, the Lender must provide the Agency a written legal opinion that the transaction can be properly and legally transferred and assurance that the conveyance instruments will be appropriately filed, registered, and recorded.

(1)  The Lender must not issue any new Promissory Notes.  The assumption must be completed in accordance with applicable law and must contain the Agency case number of the transferor and transferee.  The Lender will provide the Agency with a copy of the Transfer and Assumption agreement.  The Lender must ensure that all Transfers and Assumptions are noted on all original Loan Note Guarantees. 

(2)  A new Loan Agreement, consistent in principle with the original Loan Agreement, must be executed to establish the terms and conditions of the loan being assumed.  An assumption agreement can be used to establish the loan covenants.  
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§ 4287.334(h) (Con.)
(3)  Upon execution of the Transfer and Assumption, the Lender must provide the Agency with a written legal opinion that the Transfer and Assumption is completed, valid, enforceable, and certification that the Transfer and Assumption is consistent with the conditions outlined in the Agency’s conditions of approval for the transfer and complies with all Agency regulations.

(i)  Loss resulting from transfer.  

(1)  Any resulting loss must be processed in accordance with § 4287.358.  

(2)  If a Holder owns any of the guaranteed portion, such portion must be repurchased by the Lender or the Agency in accordance with § 4279.225 of this chapter. 
(j)  Related party.  If the transferor and transferee are Affiliates or related parties, any Transfer and Assumption must be to an eligible Borrower to continue the Project for eligible purposes, must transfer all of the loan Collateral, and must be for the full amount of the guaranteed loan indebtedness.

(k)  Cash down payment.  The Lender may allow the transferee to make cash down payments directly to the transferor provided: 

(1)  The Transfer and Assumption is made for the total indebtedness to an eligible Borrower to continue the Project for eligible purposes; 

(2) The Lender recommends that the cash be released, and the Agency concurs prior to the transaction being completed.  The Lender may require that an amount be retained for a defined period of time as a reserve against future Defaults.  Interest on such account may be paid periodically to the transferor or transferee as agreed; 

(3)  The Lender determines that the transferee has the repayment ability to meet the obligations of the assumed guaranteed loan as well as any other indebtedness; and

(4)  Any payments by the transferee to the transferor will not suspend the transferee's obligations to continue to meet the guaranteed loan payments as they come due under the terms of the assumption. 
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§ 4287.334 (Con.)
(l)  Transfer/Annual Renewal Fees.  

(1)  The Agency will charge a nonrefundable transfer fee at the time of transfer, which may be passed on to the Borrower by the Lender.  The transfer fee rate will be equal to the rate of the guarantee fee authorized in § 4279.231(a) of this chapter for the fiscal year in which the transfer occurs. The amount of the transfer fee is determined by multiplying the principal balance at the time of the transfer by the transfer fee rate by the percentage of guarantee on the original loan.

(2)  The Lender must pay any Annual Renewal Fee in accordance with § 4279.231(b).   

(m)  Change in control of Borrower.  Transfer and Assumption shall be deemed to occur in the event of a change in the control of the Borrower.  

(n)  Personal and corporate guarantees.  Guarantees from owners are required in accordance with § 4279.245.
§ 4287.335  Substitution of Lender.  

The Lender is prohibited from selling or transferring the entire loan without the prior written approval of the Agency.  Because the Loan Note Guarantee is associated with a specific Promissory Note and cannot be transferred to a new Promissory Note, the Lender must transfer the original Promissory Note and loan security documents to the new Lender, who must agree to its current loan terms, including the Interest rate, secondary market Holder (if any), Collateral, Loan Agreement terms, and guarantors.  The new Lender must also obtain the original Loan Note Guarantee, original personal and corporate guarantee(s), and the loan payment history from the transferor Lender.  If the new Lender wishes to modify the loan terms after acquisition, the new Lender must submit a request to the Agency. 

(a)  The Agency may approve the substitution of a new Lender if: 

(1)  The proposed substitute Lender:

(i)  Is an eligible Lender in accordance with § 4279.208 of this chapter; 
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§ 4287.335(a)(1) (Con.)
(ii)  Is able to service the loan in accordance with the original loan documents; and

(iii)  Agrees to acquire title to the unguaranteed portion of the loan held by the original Lender and assumes all original loan requirements, including liabilities and servicing responsibilities; and

(2)  The substitution of the Lender is requested in writing by the Borrower, the proposed substitute Lender, and the original Lender if still in existence.

(b)  The Agency will not pay any loss or share in any costs (e.g., appraisal fees and environmental assessments) with a new Lender unless a relationship is established through a substitution of Lender in accordance with paragraph (a) of this section.  This includes situations where a Lender is acquired by another Lender and situations where the Lender has failed and been taken over by a regulatory agency such as the Federal Deposit Insurance Corporation (FDIC) and the loan is subsequently sold to another Lender.

(c)  In cases when there is a substitution of Lender or when a Lender has been merged with or acquired by another Lender, the Agency and the new Lender must execute a new Lender’s Agreement, unless a valid Lender’s Agreement already exists with the new Lender.
§ 4287.336  Lender failure.

(a)  The acquiring Lender must comply with 7 CFR parts 4279, Subpart C and 4287, Subpart D and must take such action that a reasonable Lender would take if it did not have a Loan Note Guarantee to protect the Lender and Agency’s mutual interest.  The Lender cannot arbitrarily change the Lender's Agreement and related documents on the guaranteed loan, and the Agency will make the successor to the failed institution aware of the statutory and regulatory requirements.  
(b)  In the event of a Default and the guaranteed loan is liquidated by the FDIC rather than being sold to another Lender, the Agency will pay losses and share in costs as if the FDIC were an approved new Lender.  

§§ 4287.337 - 4287.344  [Reserved]
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§ 4287.345  Default by Borrower.

The Lender’s primary responsibilities in Default are to act reasonably and expeditiously, to work with the Borrower to bring the account current or cure the Default through restructuring if a realistic plan can be developed, or to accelerate the account and conduct a liquidation in a manner that will minimize any potential loss.  The Lender may initiate liquidation in accordance with § 4287.357.

(a)  The Lender must notify the Agency in writing when a Borrower is more than 30 days past due on a payment and the Delinquency cannot be cured within 30 days or when a Borrower is otherwise in Default of covenants in the Loan Agreement by submitting Form RD 1980-44, "Guaranteed Loan Borrower Default Status," or processing the Default Status report in LINC.  The Lender must provide this notification to the Agency within 15 calendar days of when a Borrower is 30 days past due on a payment or is otherwise in Default of the Loan Agreement.  The Lender must update the loan’s status each month using either Form RD 1980-44 or the LINC Default Status report until such time as the loan is no longer in Default.  If a monetary Default exceeds 60 days, the Lender must meet with the Agency and, if practical, the Borrower to discuss the situation.  

(b)  In considering options, the prospects for providing a permanent cure without adversely affecting the risk to the Agency and the Lender are the paramount objective.  

(1)  Curative actions (subject to the rights of any Holder) include, but are not limited to: 

(i)  Deferment of principal or Interest payments; 

(ii)  An additional unguaranteed temporary loan by the Lender to bring the account current; 

(iii)  Reamortization of or rescheduling the payments on the loan (subject to the rights of any Holder) excluding capitalization of accrued Interest;

(iv)  Transfer and Assumption of the loan in accordance with § 4287.334; 

(v)  Reorganization; 
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§ 4287.345(b)(1) (Con.)  
(vi)  Liquidation; and

(vii)  Changes in Interest rates with the Agency's, the Lender's, and Holder's approval.  Any Interest rate changes must be adjusted proportionately between the guaranteed and unguaranteed portion of the loan. 

(2)  The term of any deferment, rescheduling, reamortization, or moratorium will be limited to the lesser of the remaining life of the Collateral or remaining limits as set forth in § 4279.234 of this chapter (excluding paragraph (d)).  Balloon payments are permitted as a loan servicing option as long as there is a reasonable prospect for success and the remaining life of the Collateral supports the action. 

(3)  In the event of a loss or a repurchase, the Lender cannot claim Default or penalty Interest, late payment fees, or Interest on Interest.  

(c)  Debt write-downs by the lender are prohibited when the Lender will continue with the Project loan, except as directed or ordered by a final court order.   

(d)  In the event of a loss, the guarantee will not cover Interest to the Lender accruing after the Interest Termination Date.

(e)  For repurchases of guaranteed loans, refer to § 4279.225 of this chapter.

§§ 4287.346 - 4287.355  [Reserved]

§ 4287.356  Protective Advances.  

Protective Advances are advances made by the Lender for the purpose of preserving and protecting the Collateral where the Borrower has failed to, will not, or cannot meet its obligations.  Lenders must exercise sound judgment in determining that the Protective Advance preserves Collateral and recovery is actually enhanced by making the advance.  Lenders cannot make Protective Advances in lieu of additional loans.  A Protective Advance claim will be paid only at the time of the final payment as indicated in the Guaranteed Loan Report of Loss.
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§ 4287.356 (Con.)
(a)  The maximum loss to be paid by the Agency will never exceed the original loan amount plus accrued Interest times the percentage of guarantee regardless of any Protective Advances made.

(b)  In the event of a final loss, Protective Advances will accrue Interest at the Promissory Note rate and will be guaranteed at the same percentage of loss as provided in the Loan Note Guarantee.  The guarantee will not cover Interest on the Protective Advance accruing after the Interest Termination Date.

(c)  Protective Advances must constitute an indebtedness of the Borrower to the Lender and be secured by the security instruments.  Agency written authorization is required when the cumulative total of Protective Advances exceeds $200,000 or 10 percent of the outstanding balance of principal, whichever is less.

§ 4287.357  Liquidation.  

In the event of one or more incidents of Default or third party actions that the Borrower cannot or will not cure or eliminate within a reasonable period of time, the Lender, with Agency consent, must provide for liquidation.  

(a)  Decision to liquidate.  A decision to liquidate or proceed otherwise must be made when the Lender determines that the Default cannot be cured through actions such as those contained in § 4287.345, or it has been determined that it is in the best interest of the Agency and the Lender to liquidate.  The decision to liquidate or proceed otherwise with the Borrower must be made as soon as possible when one or more of the following exist:

(1)  A loan is 90 days behind on any scheduled payment and the Lender and the Borrower have not been able to cure the Delinquency through actions such as those contained in § 4287.345.

(2)  It is determined that delaying liquidation will jeopardize full recovery on the loan.

(3)  The Borrower or Lender is uncooperative in resolving the problem or the Agency or Lender has reason to believe the Borrower is not acting in good faith, and immediate liquidation would minimize loss to the Agency.
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§ 4287.357 (Con.)
(b)  Repurchase of loan.  When the decision to liquidate is made, if any portion of the loan has been sold or assigned under § 4279.223 of this chapter and not already repurchased, provisions will be made for repurchase in accordance with § 4279.225 of this chapter. 

(c)  Lender's liquidation plan.  The Lender is responsible for initiating actions immediately and as necessary to ensure a prompt, orderly liquidation that will provide maximum recovery.  Within 30 days after a decision to liquidate, the Lender must submit a written, proposed plan of liquidation to the Agency for approval.  The liquidation plan must be detailed and include at least the following:

(1)  Such proof as the Agency requires to establish the Lender's ownership of the guaranteed loan Promissory Note and related security instruments and a copy of the payment ledger, if available, that reflects the current loan balance, accrued Interest to date, and the method of computing the Interest;

(2)  A full and complete list of all Collateral, including any personal and corporate guarantees;

(3)  The recommended liquidation methods for making the maximum collection possible on the indebtedness and the justification for such methods, including recommended action for acquiring and disposing of all Collateral and collecting from guarantors;

(4)  Necessary steps for preservation of the Collateral;

(5)  Copies of the Borrower's most recently available financial statements;

(6)  Copies of each guarantor's most recently available financial statements;

(7)  An itemized list of estimated Liquidation Expenses expected to be incurred along with justification for each expense;

(8)  A schedule to periodically report to the Agency on the progress of liquidation;

(9)  Estimated Protective Advance amounts with justification;
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§ 4287.357(c) (Con.)
(10)  Proposed protective bid amounts on Collateral to be sold at auction and a breakdown to show how the amounts were determined.  A protective bid may be made by the Lender, with prior Agency written approval, at a foreclosure sale to protect the Lender's and the Agency's interest.  The protective bid will be based on the liquidation value and estimated net recovery considering prior liens and outstanding taxes, expenses of foreclosure, and estimated expenses for holding and reselling the property.  These expenses include, but are not limited to, expenses for resale, Interest accrual, length of time necessary for resale, maintenance, guard service, weatherization, and prior liens;  

(11)  If a voluntary conveyance is considered, the proposed amount to be credited to the guaranteed debt;

(12)  Legal opinions, if needed by the Lender’s legal counsel; and

(13)  An estimate of Fair Market Value and potential liquidation value of the Collateral.  If the value of the Collateral is $250,000 or more, the Lender must obtain an independent appraisal report meeting the requirements of § 4279.244 of this chapter on the Collateral securing the loan, which reflects the Fair Market Value and potential liquidation value.  The liquidation appraisal must evaluate the impact on Market Value of any release of hazardous substances, petroleum products, or other environmental hazards.  The independent appraiser’s fee, including the cost of the environmental site assessment, will be shared equally by the Agency and the Lender.  In order to ensure prompt action, the liquidation plan can be submitted with an estimate of Collateral value, and the liquidation plan may be approved by the Agency subject to the results of the final liquidation appraisal.  
(d)  Approval of liquidation plan.  The Lender cannot implement its liquidation plan before obtaining written approval from the Agency.  The Lender and Agency must attempt to resolve any Agency concerns.  

(1)  If the liquidation plan is approved by the Agency, the Lender must proceed expeditiously with liquidation and must take all legal action necessary to liquidate the loan in accordance with the approved liquidation plan.  The Lender must update or modify the liquidation plan when conditions warrant, including a change in value based on a liquidation appraisal. 
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§ 4287.357(d) (Con.)
(2)  Should the Agency and the Lender not agree on the liquidation plan, negotiations will take place between the Agency and the Lender to resolve the disagreement.  The Lender must take such actions that a reasonable Lender would take without a guarantee and keep the Agency informed in writing.  When the liquidation plan is approved by the Agency, the Lender will proceed expeditiously with liquidation. 

(e)  Acceleration.  The Lender will proceed to accelerate the indebtedness as expeditiously as possible when acceleration is necessary, including giving any notices and taking any other legal actions required.  The guaranteed loan will be considered in liquidation once the loan has been accelerated and a demand for payment has been made upon the Borrower.  The Lender must obtain from the Agency concurrence prior to the acceleration of the loan if the sole basis for acceleration is a nonmonetary Default.  In the case of monetary Default, prior approval by the Agency of the Lender’s acceleration is not required, although Agency concurrence must still be given not later than at the time the liquidation plan is approved.  The Lender will provide a copy of the acceleration notice or other acceleration document to the Agency.  

(f)  Filing an estimated loss claim.  When the Lender owns any of the guaranteed portion of the loan, the Lender must file an estimated loss claim once a decision has been made to liquidate if the liquidation is expected to exceed 90 days.  When calculating the estimated loss payment, the value of the Collateral must be based on its estimated net liquidation value.  For the purpose of reporting and loss claim computation, the guarantee will not cover Interest to the Lender accruing after the Interest Termination Date.  The Agency will promptly process the loss claim in accordance with applicable Agency regulations as set forth in § 4287.358.

(g)  Accounting and reports.  The Lender must account for funds during the period of liquidation and must, in accordance with the Agency-approved liquidation plan, provide the Agency with reports on the progress of liquidation including disposition of Collateral, resulting costs, and additional procedures necessary for successful completion of the liquidation. 
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§ 4287.357 (Con.)
(h)  Transmitting payments and proceeds to the Agency.  When the Agency is the Holder of a portion of the guaranteed loan, the Lender must transmit to the Agency within 14 calendar days its Pro Rata share of any payments received from the Borrower, liquidation, or other proceeds using Form RD 1980-43, "Lender's Guaranteed Loan Payment to Rural Development."  
(i)  Abandonment of Collateral.  When the Lender adequately documents that the cost of liquidation would exceed the potential recovery value of certain Collateral and receives Agency concurrence, the Lender may abandon that Collateral.  When the Lender makes a recommendation for abandonment of Collateral, it must comply with 7 CFR part 1940, subpart G.

(j)  Disposition of personal or corporate guarantees.  The Lender must take action to maximize recovery from all personal and corporate guarantees, including seeking Deficiency Judgments when there is a reasonable chance of future collection.

(k)  Compromise settlement.  Compromise settlements must be approved by the Lender and the Agency.  Complete current financial information on all parties obligated for the loan must be provided.  At a minimum, the compromise settlement must be equivalent to the value and timeliness of that which would be received from attempting to collect on the guarantee.  The guarantor cannot be released from liability until the full amount of the compromise settlement has been received.  In weighing whether the compromise settlement should be accepted, among other things, the Agency will weigh whether the compromise is more financially advantageous than collecting on the guarantee.

(l)  Litigation.  In all litigation proceedings involving the Borrower, the Lender is responsible for protecting the rights of the Lender with respect to the loan and keeping the Agency adequately and regularly informed, in writing, of all aspects of the proceedings.  If the Agency determines that the Lender is not adequately protecting the rights of the Lender or the Agency with respect to the loan, the Agency reserves the right to take any legal action the Agency determines necessary to protect the rights of the Lender, on behalf of the Lender, or the Agency with respect to the loan.  If the Agency exercises this right, the Lender must cooperate with the Agency.  Any cost to the Agency associated with such action will be assessed against the Lender.  
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§ 4287.358  Determination of loss and payment.  

Unless the Agency anticipates a Future Recovery, the Agency will make a final settlement with the Lender after the Collateral is liquidated and settlement and compromise of all parties has been completed.  The Agency has the right to recover losses paid under the guarantee from any party that may be liable. 

(a)  Report of loss form.  Form RD 449-30, “Guaranteed Loan Report of Loss,” will be used for reporting and calculating all estimated and final loss determinations.
(b)  Estimated loss.  In accordance with the requirements of § 4287.357(f), the Lender must prepare an estimated loss claim and submit it to the Agency. 

(1)  Interest accrual eligible for payment under the guarantee on the Defaulted loan will be discontinued when the estimated loss is paid.

(2)  A Protective Advance claim will be paid only at the time of the final payment as indicated in the Guaranteed Loan Report of Loss. 

(3)  The estimated loss payment is a payment to the Lender and is not to be applied as a payment on the loan for purposes of reducing the unpaid balance owed by the Borrower or for status reporting (semi-annual status/Default status reports).

(c)  Final loss.  Except for certain unsecured personal or corporate guarantees as provided for in this section, the Lender must prepare a final Guaranteed Loan Report of Loss and submit it to the Agency within 30 days after liquidation of all Collateral is completed.  Interest will not be paid beyond the Interest Termination Date.  Before approval by the Agency of any final loss report, the Lender must account for all funds during the period of liquidation, disposition of the Collateral, all costs incurred, and any other information necessary for the successful completion of liquidation.  Upon receipt of the final accounting and Guaranteed Loan Report of Loss, the Agency may audit all applicable documentation to determine the final loss.  The Lender must make its records available and otherwise assist the Agency in making any investigation.  The documentation accompanying the Guaranteed Loan Report of Loss must support the amounts reported as losses on the Guaranteed Loan Report of Loss. 
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§ 4287.358(c) (Con.)
(1)  The Lender must make a determination regarding the collectability of unsecured personal and corporate guarantees.  If reasonably possible, the Lender must promptly collect or otherwise dispose of such guarantees in accordance with § 4287.357(j) prior to completion of the final loss report.  However, in the event that collection from the guarantors appears unlikely or will require a prolonged period of time, the Lender must file the Guaranteed Loan Report of Loss when all other Collateral has been liquidated.  Unsecured personal or corporate guarantees outstanding at the time of the submission of the final loss claim will be treated as a Future Recovery with the net proceeds to be shared on a Pro Rata basis by the Lender and the Agency.  The Agency may consider a compromise settlement of Federal Debt after it has processed a final Guaranteed Loan Report of Loss and issued a 60 day due process letter.  Any funds collected on Federal Debt will not be shared with the Lender.

(2)  The Lender must document that all of the Collateral has been accounted for and properly liquidated and liquidation proceeds have been accounted for and applied correctly to the loan.  

(3)  The Lender must provide receipts and a breakdown of any Protective Advance amount as to the payee, purpose of the expenditure, date paid, and evidence that the amount expended was proper.  

(4)  The Lender must provide receipts and a breakdown of Liquidation Expenses as to the payee, purpose of the expenditure, date paid, and evidence that the amount expended was proper.  Liquidation Expenses are recoverable only from liquidation proceeds.  The Agency may approve attorney/legal fees as Liquidation Expenses provided that the fees are reasonable, require the assistance of attorneys, and cover legal issues pertaining to the liquidation that could not be properly handled by the Lender and its employees.    

(5)  The Lender must support accrued Interest by documenting how the amount was accrued.  If the Interest rate was a variable rate, the Lender must include documentation of changes in both the selected base rate and the loan rate.
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§ 4287.358(c) (Con.)
(6)  The Agency will pay loss payments within 60 days after it has reviewed the complete final loss report and accounting of the Collateral.

(7)  If a Lender receives a final loss payment and the Agency determines there is Future Recovery, the Lender must submit to the Agency an annual report on its collection activities for each unsatisfied account for 3 years following payment of the final loss claim. 
(d)  Loss limit.  The amount payable by the Agency to the Lender cannot exceed the limits set forth in the Loan Note Guarantee.  

(e)  Liquidation Expenses.  The Agency will deduct Liquidation Expenses from the liquidation proceeds of the Collateral.  The Lender cannot claim any Liquidation Expenses in excess of liquidation proceeds.  Any changes to the Liquidation Expenses that exceed 10 percent of the amount proposed in the liquidation plan must be approved by the Agency.  Reasonable attorney/legal expenses will be shared by the Lender and Agency equally, including those instances where the Lender has incurred such expenses from a trustee conducting the liquidation of assets.  The Lender cannot claim the guarantee fee or the Annual Renewal Fee as authorized Liquidation Expenses, and no In-House Expenses of the Lender will be allowed.  In-House Expenses include, but are not limited to, employee's salaries, staff lawyers, travel, and overhead.  

(f)  Rent.  The Lender must apply any net rental or other income that it receives from the Collateral to the guaranteed loan debt.

(g)  Payment.  Once the Agency approves the Guaranteed Loan Report of Loss and supporting documents submitted by the Lender: 

(1)  If the loss is greater than any estimated loss payment, the Agency will pay the additional amount owed by the Agency to the Lender.  

(2)  If the loss is less than the estimated loss payment, the Lender must reimburse the Agency for the overpayment plus Interest at the Promissory Note rate from the date of payment.

§§ 4287.359 - 4287.368  [Reserved]
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§ 4287.369  Future recovery.  

Unless notified otherwise by the Agency, after the final loss claim has been paid, the Lender must use reasonable efforts to attempt collection from any party still liable for Future Recovery.  Any net proceeds from Future Recovery must be split Pro Rata between the Lender and the Agency based on the original amount of the loan guarantee.  Any collection of Federal Debt made by the Federal Government from any liable party to the guaranteed loan will not be split with the Lender.  
§ 4287.370  Bankruptcy.  

(a)  Lender’s responsibilities.  It is the Lender’s responsibility to protect the guaranteed loan and all of the Collateral securing it in bankruptcy and any related appellate proceedings.  These responsibilities include, but are not limited to the following:

(1)  Monitoring confirmed bankruptcy plans to determine Borrower compliance, and, if the Borrower fails to comply, pursue appropriate relief;

(2)  Filing all the necessary papers and pleadings concerning the case, including where appropriate a proof of claim;

(3)  Attending and, where necessary, participating in meetings of the creditors and all court proceedings;

(4)  Requesting modifications of any proposed bankruptcy plan whenever it appears that the Lender could obtain additional recoveries via plan modification; 

(5)  Keeping the Agency adequately and regularly informed in writing of all aspects of the proceedings;

(6)  Submitting a Default status report within 15 days after the date when the Borrower Defaults and every 30 days thereafter until the Default is resolved or a final loss claim is paid by the Agency.  The Default status report will be used to inform the Agency of the bankruptcy filing, the plan confirmation date, when the plan is complete, and when the Borrower is not in compliance with the plan; and
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§ 4287.370(a) (Con.)
(7)  With written Agency consent, the Lender and Agency will equally share the cost of any independent appraisal fee to protect the guaranteed loan in any bankruptcy proceedings. 

(b)  Reports of loss during bankruptcy.  In bankruptcy proceedings, payment of loss claims will be made as provided in this section.
(1)  Estimated loss payments.  

(i)  If a Borrower has filed for bankruptcy and all or a portion of the debt has been discharged, the Lender must request an estimated loss payment of the guaranteed portion of the accrued Interest and principal discharged by the court.  Only one estimated loss payment is allowed during the bankruptcy and any related appellate proceedings.  All subsequent claims of the Lender during bankruptcy and any related appellate proceedings will be considered revisions to the initial estimated loss.  A revised estimated loss payment may be processed by the Agency, at its option, in accordance with any court-approved changes in the bankruptcy plan.  Once the bankruptcy plan has been completed, the Lender is responsible for submitting the documentation necessary for the Agency to review and adjust the estimated loss claim to reflect any actual discharge of principal and Interest and to reimburse the Lender for any court-ordered Interest rate reduction under the terms of the bankruptcy plan.

(ii)  The Lender must use the Guaranteed Loan Report of Loss to request an estimated loss payment and to revise any estimated loss payments during the course of the bankruptcy plan.  The estimated loss claim, as well as any revisions to this claim, must be accompanied by documentation to support the claim.

(iii)  Upon completion of a bankruptcy plan, the Lender must:

(A)  Complete a Form RD 1980-44 and forward this form to the Agency; and 

24

RD Instruction 4287-D

§ 4287.370(b)(1)(iii) (Con.)
(B)  Provide the Agency with the documentation necessary to determine whether the estimated loss paid equals the actual loss sustained.  

(1)  If the actual loss sustained as a result of the bankruptcy is less than the estimated loss, the Lender must reimburse the Agency for the overpayment plus Interest at the Promissory Note rate from the date of payment of the estimated loss.
(2)  If the actual loss is greater than the estimated loss payment, the Lender must submit a revised estimated loss claim in order to obtain payment of the additional amount owed by the Agency to the Lender.

(2)  Bankruptcy loss payments.  

(i)  The Lender must request a bankruptcy loss payment of the guaranteed portion of the accrued Interest and principal discharged by the court for all bankruptcies when all or a portion of the debt has been discharged.  Unless a final court decree approves a subsequent change to the bankruptcy plan that is adverse to the Lender, only one bankruptcy loss payment is allowed during the bankruptcy.  Once a final court decree has discharged all or part of the guaranteed loan and any appeal period has run, the Lender must submit the documentation necessary for the Agency to review and adjust the bankruptcy loss claim to reflect any actual discharge of principal and Interest. 

(ii)  The Lender must use the Guaranteed Loan Report of Loss to request a bankruptcy loss payment and to revise any bankruptcy loss payments during the course of the bankruptcy.  The Lender must include with the bankruptcy loss claim documentation to support the claim, as well as any revisions to this claim.
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§ 4287.370(b)(2) (Con.)
(iii)  Upon completion of a bankruptcy plan, restructuring, or liquidation, the Lender must either complete a Form RD 1980-44 and forward this form to the Agency or enter the data directly into LINC.  

(iv)  If an estimated loss claim is paid during a bankruptcy and the Borrower repays in full the remaining balance without an additional loss sustained by the Lender, a final Guaranteed Loan Report of Loss is not necessary.

(3)  Interest rate losses as a result of bankruptcy reorganization.  Interest rate losses as a result of bankruptcy reorganization will be paid as follows:  

(i)  Interest losses sustained during the period of the bankruptcy plan will be processed in accordance with paragraph (b)(1) of this section;
(ii)  Interest losses sustained after the bankruptcy plan is confirmed will be processed annually when the Lender sustains a loss as a result of a permanent Interest rate reduction that extends beyond the period of the bankruptcy plan; and

(iii)  If a bankruptcy loss claim is paid during the operation of the bankruptcy plan and the Borrower repays in full the remaining balance without an additional loss sustained by the Lender, a final Guaranteed Loan Report of Loss is not necessary. 

(4)  Final bankruptcy loss payments.  The Agency will process final bankruptcy loss payments when the loan is fully liquidated.  

(5)  Application of loss claim payments.  The Lender must apply estimated loss payments first to the unsecured principal of the guaranteed portion of the debt and then to the unsecured interest of the guaranteed portion of the debt.  In the event a court attempts to direct the payments to be applied in a different manner, the Lender must immediately notify the Agency in writing.  
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§ 4287.370(b) (Con.)
(6)  Protective Advances.  If approved Protective Advances, as authorized by § 4287.356, were incurred in connection with the initiation of liquidation action and were required to provide repairs, insurance, etc., to protect the Collateral as result of delays in the case of failure of the Borrower to maintain the security prior to the Borrower having filed bankruptcy, the Protective Advances together with accrued Interest are payable under the guarantee in the final loss claim. 

(c)  Expenses during bankruptcy proceedings.  

(1)  Under no circumstances will the guarantee cover Liquidation Expenses in excess of liquidation proceeds.  

(2)  Expenses, such as reasonable attorney/legal fees and the cost of appraisals incurred by the Lender as a direct result of the Borrower’s bankruptcy filing, will be shared equally by the Lender and the Agency.
(3)  Reasonable and customary Liquidation Expenses must be deducted from Collateral sale proceeds.  Liquidation Expenses are covered under the guarantee, provided they are reasonable, customary, and provide a demonstrated economic benefit to the Lender and the Agency.  Lender’s In-House Expenses, which are those expenses that would normally be incurred for administration of the loan, including in-house lawyers, are not covered by the guarantee.

(4)  When a bankruptcy proceeding results in a liquidation of the Borrower by a bankruptcy trustee appointed under 11 U.S.C. §§ 701, 702, 703 or 1104, expenses will be handled as directed by the court, and the Lender cannot claim Liquidation Expenses for the sale of the assets.  

(5)  If the property is abandoned by the bankruptcy trustee, the Lender will conduct the liquidation in accordance with § 4287.357.  

(6)  Proceeds received from partial sale of Collateral during bankruptcy may be used by the Lender to pay reasonable costs, such as freight, labor and sales commissions, associated with the partial sale.  Reasonable use of proceeds for this purpose must be documented with the final loss claim.
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§§ 4287.371 - 4287.379  [Reserved]

§ 4287.380  Termination of guarantee.  

The Loan Note Guarantee will terminate under any of the following conditions:  

(a)  Upon full payment of the guaranteed loan; 

(b)  Upon full payment of any loss obligation; or 

(c)  Upon written notice from the Lender to the Agency that the guarantee will terminate 30 days after the date of notice, provided that the Lender owns the entire guaranteed interest in the loan and the Loan Note Guarantee is returned to the Agency to be canceled.  

§§ 4287.381 – 4287.399  [Reserved]

§ 4287.400  OMB control number.

In accordance with the Paperwork Reduction Act of 1995, the information collection requirements contained in the subsequent interim rule have been submitted to the Office of Management and Budget (OMB) under OMB Control Number 0570-0065 for approval.  A person is not required to respond to a collection of information unless it displays a currently valid OMB control number.

oOo
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